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This letter is a follow-up to the telephone conversation that you and I have had

concerning the work you are doing at the MARCO Superfund Site in Chanute, Kansas. As we

discussed, EPA believes it is imperative that you cease all activities at the MARCO Superfund

Site, in Chanute, Kansas related to the dismantling of pipes and tanks. As we discussed on the

phone last Friday, December 13,1996, EPA and the Kansas Department of Health and

- Environment, ("KDHE") are concerned that flammable and explosive materials in the tanks and

pipes at the MARCO refinery may ignite or explode if sparked by tank or pipe dismantling

activities. A fire or explosion at the MARCO refinery could have very serious consequences.

EPA has notified the owners of the property, the Robert Cooley Trust, Mr. Bob Moore,

Trustee for the Robert Cooley Trust, and Mr. Bob Moore, personally, ( hereafter,

"Respondents"), of the need to immediately cease current site activities'related to the dismantling

of tanks and pipes. On October 28,1996, EPA issued a Unilateral Administrative Order,

("UAO"), pursuant to Section 7003 of the Resource Conservation and Recovery Act, ("RCRA"),

42 U.S.C. 6973,to Respondents requiring them to cease their current activities at the Site related

to the dismantling of tanks and piping, and requiring them to install a fence around the Site,

inventory all tanks and piping and prepare a plan for EPA approval to safely dismantle all

existing tanks and exposed piping at the Site. EPA took this measure only after determining that

there may be an imminent and substantial endangerment to human health and the environment

because ofthe release and discharges, or threatened release and discharges, ofoil and hazardous

and/or solid wastes from the Site.

The UAO issued to Site owners and.:rperators is binding on anyone who works for or is

in contract with Respondents. Paragraph 34 of the UAO provides, "this Order shall apply to and

be binding upon Respondents, their agents, successors, and assigns." As such, you are hereby

provided notice that EPA has found your actions at the site relative to tank and pipe dismantling

to pose an imminent and substantial endangerment to human health and the environment. As
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such, you must cease those activities immediately. EPA is providing you a copy of the UAO for
your information.

EPA understands that you may be salvaging wood or other materials from the Site. To

the extent that those activities do not involve the use of blow torches, cutting equipment or other

activities which may cause spills, a fire, or an explosion, you may continue those operations.

Please be advised, however, that there may be asbesto-s containing materials at the Site and there

are specific state and federal regulations which govern the manner in which asbestos containing

material is to be handled. The federal regulations governing the removal of asbestos occur at 40

C.F.R. Section 61.145(c) and 40 C.F.R. Section 61.150, 151 and 154. There are state regulations

that will also impact any work you do at the Site. For further information on those, please

contact the local KDHE office in Chanute at (316) 431-2390. Failure to comply with regulations

governing the removal of asbestos containing materials may subject you to civil or criminal
penalties.

If you have any questions, please feel free to call Ilene Munk in the Offrce of Regional

Counsel at (913) 551-7807 or me at (913) 551- 7698.

Sincerely,

A/'.'*-
Steve Kovac
Superfund Branch Chief

Enclosure



I'NITED STATES EIWIRONIIENTAI{'-FBOTEcTIoN AGENCY

REGION VII
726 MINNESOTA AVENUE

KAI.ISAS CITY, KAI'ISAS 66101

-- IN THE MATTER.OF:

TTT MTP-E}TERICA REFINERY COMPANY; ]

Robert CooleY Ttltst'

Mr. Bob Moore, Trrrstee for the
Robert CooleY Trust'

and

!1r. Bob Moore, individuallY,

Respondents.

Proceedings under Section 7003 of the
Resource Conselrration and RecoVery
Act as anended, 42 U.S.C. Section 6973

33tr s

Docker *oW-Ml

IDITII|ISARAEIVE ONDER

)
)
)
)
)
)

I.
1. Tlhis Administrative order (rtoriter'r) is issued to the

Robert Cooley Ttrrst, Mt'. Bob Moore, Trrrstee for the Robert Cooley

Tnrst, and Mr. Bob Moore, individually ("Respondentsrr) pursuant

to the authority vested in the Adninistrator of the United States

Environmental Protection Agency (tEPAu) by Section 7OO3(a) of the

Solid Waste Disposal Act of L976, commonly referred to as the

Resource Consernration and Recovery Act, dS anended by the

Hazardous and Solid Waste Amendnents of 1984 (hereinafter

referred to as rRCRArr), 42 U.S.C. 5 6973(a). The authorities

vested in the Administrator pursuant to RCRA have been further

delegated to the EPA Regional Adninistrators by EPA Delegation

""-di11gg1*1
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Nos. 8-22-A, dated March 20, 1985 and 8-22-8' dated March 20'

1985

II. STATEUFNn OE' PITRPOSE

2.-Thisorderconcernstheilid-AnericaPetrolerrmRefinery

Conpany(t.tARco)facility,inChanute,Xansas(hereinafter

referred to as the ,site,'). The order requires Respondents to

(i) cease their current activities at the site related to the

disnantlingoftanksandpiping,untilsuchtimeasEPAhas
approved a plan for the safe renoval of tanks and piping from the

site, (ii) control access to the site by installing a fence

surrounding the site; (iii) inventory all tanks and ex;losed

.pipingcurrentlyatthesite;and(iv)developaplan'forEPA
approval, to safely disnantle and remove all existing tanks and

exposed piping at the site. The Regional Administrator has

deter:mined that there nay be an in'ninent and substantial

endangerment to the public health, welfare or the environnent

because of the release and discharges, ot threatened release and

discharges, of oil and hazardous and/or solid wastes and/or

hazardous substances from the Site'

III. FINDTNGS OF FACT

.3. The site is located just outside the city linits on the

north edge of Chapute, Kansas, northwest of the intersection of

West Hickory Street and North Santa Fe Avenue' The Site lies

within the NE 1/4 of the SE 1/4 of Section 17, Township 27N Range

lsE.TheSitecomprisesapproxinately24.3acresofland.



4. The owner of record of the.Site is the Robert Coo1ey

Trust. l{r. Bob Moore is trustee of the Robert cooley Trust'

According to Neosho County records, the Robert Cooley Trust

purchased the Site in MaY of 1993'

1. Residentiat property lie; innediately to the south and

west of the MARCO site, and cornnerEial property lies to the north

and east. Approxinately ten residences and seven businesses are

Iocated within 200 feet of the Site'

6. lIost of the Slte is fencedl however, no fencing exists

along the portions of the western boundary of the site, and a

substantial portion of the existing fencinq is broken or is

otherwise inadequate to prevent access to the Site by children

playing in the area, other trespassers' and vandals.

-7. MARCO operated as a crude oil processor from L934 until

it ceased operating in February 1981. 'I1he site has renained

relatively inactive since- 1981. A large amount of steel reuains

on the Site, in the form of various-sized tanks and piping'

8. The Kansas Department of Health and'Environment (KDHE)

conducted a prelirninary assessDent/site investigation (PA/SI) of

the Site in tgge. The PA visually identified several areas of

contaminated soil resulting fron leaking tanks and pipes' l[lre

results of the SI confirmed the presence of soil contamination in

several areas throughout the Site. Analysis of several of these

areas indicated iliat the soils srere saturated with petroleum'

9. The SI also found that contaroinants are being carried

off,-site by surface water runoff. Surface drainage fron the Site
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flowE into an ephemeral tributary, which enpties into the eaet-

westtrendj'ngvillageCreek,whichispartoftheNeoshoRlver
Basin. Tlre Neosho River is the prinary source of drinkiig water

for the citY of Chanute.

10. In c-onjunction with the sI, a tank evaluation survey

was conducted by the KDHE in 1986. Th'e purPose of the survey was

to deternine each of the tanksr former use' construction tlpe'

present condition, and diking. At that time, approxinately 4O

percent of the tanks were inadequately diked. Many of the tanks

contained bottom sludges, sediments, weathered petroleum, and

water. Many tanks showed evidence of rust and metal fatiqrue, and

sore stere oPen to the environment. Stained soil areas adjacent

to some tanks provided visible.evidence of tank leaks'

11. since the Robert cooley Trust purchased the site' !{r'

Bob Moore and/or. the Robert cooley Tnrst has engaged in, or hired

contractors to perform the disnantling and salvage of tanks and

pifing. Acetylene cutting torches are being used at the Slte to

dismantle the steel tanks and piping'

L2. The use of cutting torches to salvage steel from tanks

and piping has repeatedly started fires at the Slte' According

to the fire departlentrs records' responses to fires at the Site

by the chanute Fire Departrnent include the following:

on August 23, ].995, for a ||small fire in ta] tank being

cutrr i

on AugusE 29, Lggl, for a |'small f ire from cutting

pipes containing gasoli-nerr I

t



on April 9, 1996, for a trffr?-whiLe using a cutting

torch inside a building[i

On april 19, 1996, for a fire started rrwhile cutting

netal caught grass and other debristt;

- 
-- On -June 2, 1996, rworkers ignited the sludge in the

Uotton of a storage tank wniie cutting the tank with a

torchrr i

On June L4, 1996, workers ttlgmited products in piping

while cutting the pipes with torchesrr I

on August 7 , Lgg6, because rrwhile cutting pipes oil

[that] spilled on the ground was ignited by cutting

torchestf ; and

On August 28 , Lgg6, because rrworkers ignited the sludge

in the bottorn of a storage tank while cutting the tank with

a torch. rl

13. Flres continue to occur at the Site. As recently as

October 15, 1995, KDHE received a report that a spill of

approximately 50 gallons of oil had'drained across [a] road

[and] caught on fire," which caught a tank on fire. Residents

three miles north of the Site couplained about snoke from the

flre.
14. An unknown number of tanks remain at the Site. The

contents of the remaining tanks vary, with many containing

flarnnable and/or'explosive vapors, petroleun wastes and residues,

and sludge-
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15.SalvageoperationsattheSiteareongoing,andtheuse
of acetylene cutting torches at the Site continues'

16. During the t,ine that the Robert Cooley Trust has owned

the site, a number of oil spills have occurred, releasing varying

anounts (iron 20 to 25OO gallons) of petrolegm and petroleum

residues to the environment. spill reports taken by the KDHE

show the following:

On May 21, 1993' apProxinately zo gallons of oil

sPilled at the Site;

onMay26,1993'approxinately25oogallonsofoil
a

-sPilled at the Site; and

onoctober15,1996'approxiroately50gallonsofoil
sPilled at the Site

L7. EPA conducted an inspection of the site in october

1996. EPA found that the entire site is in deteriorating

condition. Erosion in nany areas of the site has uncovered

undergroundpipes.EPAinspectorsfoundpilesofbricksand
other building debris, trash, and a number of metal drurns' some

of the drtrns lrere partially full to full of a black harcened

substance, others contained petroleruo wastes and other fluids'

Many of the tanks scattered throughout the Site remain open to

the environment, with stained areas of soil adjacent to some of

the tanks showing evidence of recent leaks' Many tanks are

rusted and show aleas of metal fatigue. Many of the berrned areas

enclosing large tanks are partially fulI c.,f oily water' EPA also

6
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found evidence that vandals

Site.

and othefs- lrave trespassed at the

1g. oil, including petroleum and its constituents (e'g' t

benzenel ethylbenzene, toluene, and -xylJne)- poses a threat to

human_health and the environnent. Iluman health and environmental

_inpacts 
from exposure at certain concentrations and for certain

durations for some of the constituents of oil are sPecified

below:

petroleun contains aliphatic hydrocarbons, paraffins, tars'

and aromatic hydrocarbon compounds' The health effects

associated with petroleum are those of its associated hydroearbon

nixtures. The aliphatic hydrocarbons are less toxic than the

aromatic hydrocarbons, such as the benzene-related compounds

- (benzene, ethylbenzene, toluene, and xylene). Among the irouatic

conpoundsalsoareagroupknownasthePolycyclicAromatic

Hydrocarbons (PAIIs), whic'h may cause skin and eye irritation.

sone, such as benzo(a}pyrene, are carcinogenic. Det]matitis, 9Y€

irritation, liver and kidney darnage, central nervous system

effects, hematopoietic effects, and carcinogenic effects are

generally associated' with the aromatic constituents of petroleuD'

BenzaDe has nunerous adverse health effects, including

cancer, legkenia, aplastic anemia, chronosonal dandgg' blood-

for:roing cell decrease, enbryonic death, arrhythmia' and nausea'

Etbylbenzsle'causes adverse reproductive effects' and is a

skinandeyeirritantathighconcentrations.

,l



Tolu.rs can cause decreased fetal weight and enbryonic

death. Acute exposure nay produce central nervous system

depression, narcosis and cerebellar degeneration'

xyleDs affects the central nervous system and irritates

- mucous mernbranes at high concentrations

19. Uuttiple threats are posed to human health and the

environnent from petroleum-based fires at the site' sone of

firesr more obvious hazards result fron the intense heat' oPen

flame and snoke inhalation. Fires can also nobilize and reLease

a number of toxic compounds, which threaten both on-site

personnel and persons living or working nearby. sone of the sLte

tanks contain explosive vaporsi an explosion could be disastrous

given the prioxinity of residences and businesses to the site'

IV. CONCT,USTONS OF T,aW aNn nFnFRrrNarroNs

20.Respondentsare|'persons|lasdefinedinSection

1064(15) of RCRA, 42 V-S.C- S 5903(1s)'

2L. oil is a t'solid $tasterr as defined in section Loo4(271

of RCRA, 42 U.S.C. S 6903 (271 '

22.Thepresenceofsolidwastes,hazardouswastes,

hazardous constituents and/or hazardous substances in the soil'

groundwater and surface water at the Site resulted fron the past

or present handling, storage, treatment, transportation, and/or

disposal of solid,,wastes, hazardous wastes, hazardous

constituents and/or hazardous substances at the slte'

8
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23. Present conditions at the S-ite may constitute an

inminent and substantial endanger:ment to health or the

environment, within the meaning of Section 7003 of RCRA'

42 V.S.€. s 6973.

2-4. ResPondents have been, and currently are' contributing

to such handling, storage, treatm*t, transportation and/or

disposal of solid wastes, hazardous wastes and/or hazardous

constituents at the Site.

v. NoTreE To TrHE STITF

25.PursuanttoSection7oo3ofRCRA,42U.s.c.s6973,
EPA has notified the St'ate of Kansas of ttre issuance of this

Order.

VI. ORDER

26. Based on the foregoing, Respondents are hereby ordered

to perform the activities described in section vII of this order

and all other activities required by this Order' Respondents are

further ordered to cornply with all of the prolrisions of this

Order, aII documents incorporated by reference into this Order'

and all schedules and deadlines in this order, attached to this

order, oE incorporated by reference into this order.

VII. WORK TO BE PERFORI{EN

27. currenf Site .ctivities: Respondents shall cease all

work on tanks and piping current,ly underway at the Site, until

such time as EpA has approved the work plan for tank and piping

removal described in paragraph 30 below'



28. site Fencing and Security:

(a) Respondents shall repair or replace the Si'te fencing to

secure the site, in a manner sufficient to prevent all

unauthorized access to the Site. Fencing of the site shall be

eqgivalent to a minimum six-foot high ll-gauge wire chain link

perimeter fence supplenented by a rniniroun of three strands of

blrbed wire. The fence shall be constructed with 1 Srl8-inch

posts driven to a depth of at least 2 L feet and spaced at no

more than ten (10) foot intenrals. corner posts of the fence

shall be a mininum of 2 % inches in dianeter and cemented into a

hole at least 24 inches in depth and no less than seven (7)

inches in diameter. A tehsion $tire shall be installed at the top

-and 
bottom of the chain-Iink fabric. Gate posts shall be a

minimum of 3-inch posts, and, shall be cenented as specified above

and braced as necessary. The fence sha}I completely surround the

site, and shall cover, dt a minimun, the area depicted on

Figure Lt attached to this Order'

(b) warning signs shall be posted at L00-foot interrrals

along the fence and on the gate. The warning signs shall advise

that the area is hazardous, and direct contact with the site

soils or tank contents could pose a danger to hgnan health'

(c)Thegatesshallbeequippedwithkeyedlocks.
Duplicate keys to aII gate locks shall be supplied to the Kansas

Department of Health and Environment, the chanute Fire

Department, and also to the United Stat'es Environrnental

Protection Agency.

10



(d) The fence shall be compl"t*-no later than fourteen

(14)daysaftertheeffectivedateofthisorder.
29. InventorY:

(a_) The Respondent shall perfolm air inventory of the tanks

-.-andexposedpipingattheSite.Theinventoryshallcontainaaetairea description of the tanks End their contents, and of

-exposed piping. The findings of the inventory shall be cornpiled

in the work plan to be submitted to EPA' as described in

Paragraph 30 below'

30. Tank and Piping Rernoval:

(a) The Respondent shall subnit to EPA, a work plan

(''planrr) to: 1) remove the contents of all tanks and exposed

piping at the site, 2) clean all tanks and exposed pipinq at the

Site, and 3) disurantle and dispose of all tanks and exposed

- prping at the site. The Plan shall also provide the information

- 
gathered during the tank inventory. llhis infor:nation shall be

submitted in tabular ror':n, along with a tigure showing the

Iocation and status (enpty or containing liguids) of all

tanks.

(b) The PIan shall assume that all tanks at the slte contain

flarnnable or explosive liquids, sludges and/or vaPors'

consequently, the Plan shall provide that all tanks shall be

filled with an j-nert gas prior to any tanlc movement, cleaning, ot

cutting. No work,shall be done on any tank until the lower

explosive linit (IJL) is below 20* and the o, is less than 3? in

the tank. Respondents shall monitor the tanks periodically,

a'
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while work is being done, to ensure that the levels do not exceed

the values listed above. The Plan shall provide that all persons

doing any work related to a tanl< or its contents shall perform

that work only after the tanlc has been properly vented' The PLan

shall require -the use of mechanical cutting equipnent (e'9.,

hydraulic shears) to disnantle the tanki--no cutting torches

"n.ff be used at the Site'

(c) The Plan shall set out a

contents fron all tanks, and (ii)

EPA-approved treatment or disposal

procedure for (i) renoving the

transporting the rnaterial to an

facilitY. The name of all

be used shall be set out inLreatment or disposal facilities to

the Plan.

(d) The Plan shall describe in detail how the tanks shall

be cleaned. A curbed concrete pad shall be configured for this

purpose. The pad shall be capable of containing and collecting

the cleaning fluid(s) used to clean the tanks' The surface of

thi pad shall be sealed with an epoxy sealer to ensure that the

contaninated fluids do not leak from the pad or penetrate the

padrs surface. All rnaterial removed fron the tanks shall be

stored in closed and leak-proof containers until shiprnent of the

naterial off-site.
(e) The Plan shall describe a procedure to drain all fluids

from aII exposed piping at the Site. The procedure shall ensure

that there is as'little spillage of the pipe contents as

possible. The fluids removeci fron the piping shall be stored in

closed and leak-proof containers until shipnent of the naterial

L2
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off-site. The plan shall describe a.pfocedure for disrnantling

thepipingusingmechanicalcuttingequiprnent(e.g.,hydraulic
shears; no cutting torches shall be used) and subsequently

cleaning the PiPing.

(f) The.Plan shall require that, after cleaning, all tanks

and exposed piping shall be transportea off-site for salvage or

disposal. The Plan shall also require Respondents to adequately

characterLze all rnaterial removed froro the tanks and piping in a

nanner satj.sfactory to the disposal facility accepting the

material. The Plan shall require Respondents to subnit to EPA

all ruanifests or other shipping paPers documenting the proper

shipnent and disposal of all roaterials collected from the

cleaning and disnantling of the tanks and piping.

{g) Respondents shall subrnit the Plan to EPA no later than

thirty (30) days after the effective date of this order' EPA

will review the Plan in accordance with the provisions of section

XIII of this order. upon EPAts apProval of Respondentsr Plan'

Respondents shall inplernent the PIan in accord.ance with the

Ptanrs Provisions.

31.

VIII. OFF-SITE SHIPIT{ENTS

Respondents shall not ship any oil, hazardous

substances, pollutants, contaminants, hazardous waste rnaterial or

solid waste naterial derived from the activities required by this

Order, from the Site without the prior written ccnsent c'f EPA'

13



32. All oil, hazardous substances, pollutants'

contaninants, hazardous waste material and solid waste material

removed from the slte in connection with the requireuents of this

Order shall be disposed of or treated in accordance with Section

121(d) (3) of CERCLA, 42 U.S.C. S g62L(d) (3)t with the U'S' EPA

rrRevised Off-Site Policyrtf OSWER Directive 9834'11, dated

November 13, Lg87i and with all other applicable Federal, state,

and loca1 requirenents-

IX. NOTICE OF TNTENT TO COMPLV

33. Respondents shall provide, within five (5) days after

the effective date of this order, written notice to EPA stating

whether they, ot any of them, will conply with the terms of this

Order. If Respondentsr 01' any of them, do not unequivocally

cornnii to perform the work required by this Order, they shall be

deemed to have violated this order and to have failed or refused

to conply with this order. The absence of a response by EPA to

the notice required by this paragraph shall not be deemed to be

acceptance of Respondentsr assertions'

x. PARTTF:S BOUNn

34. This order shall apply to and be binding upon

Respondents, their agentsr successors, and assigns' Respondents

shall provide a copy of this Order to aII contractors,

subcontractors, thboratories and consultants retained to conduct

any portion cf the work perforned pursuant to this Order prior to

the date such work is initiated.

)
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35. No change in ownership of thE'€ite shall in any way

alter Respondentsr responsibilities under this Order.

XI. PUBLTC NOTICE ANN PURLIC. PARTTCIPATTON

36. Notice of the issuance of this Order has been given to

the appropriate authorities with tlre Ctty of Chanute, Kansas.

-EPA reserves the right to hold puUlic neetings, formal or

informal, to answer questions or address concerns of the public

with r€gard to the work to be perfotned at the Site. EPA further

resen/es its'right to give such other public notice as it nay

deem necessary or advisable, concerning the issuance of this

Order and the work to be performed hereunder.

XII.

_37. EPA nay d,eterrnine that in addition to the work

identified in this Order, additional response activities may be

necessary to protect human health, welfare or the environment.

If -EPA determines that aaaitionat resPonse activities are

necessary, EPA may require Respondents to submit a work plan for

additional response activities. EPA rnay also require Respondents

to rnodify any plan, design, or other deliverable required by this

Order, including any approved modifications. Respondents shall

notify EPA of its intent to perform such additional response

activities within seven (7') days of receipt of EPArs request for

additional response activities.
38. Not later than thirty (30) days after receiving EPArs

notice that additional response activities are required pursuant

15



to this section, Respondents shall subnit a work plan for the

response activities to EPA for review and approval. Upon

approval by EPA, the work plan shall be incorporated into this

order as a requirenent of this order and shall be an enforceable

part of this o_rder. upon approval of the work plan by EPA'

Respondents shall inplenent the work plan according to the

standards, specifications, and schedules in the approved work

plan.

XIII. EpA RF'.Vrn:W OF SUBI{ISSTONS

39. After review of any deliverable, plan, report or other

iten which is required to be subnitted for review and approval

pursuant to-this Order' EPA may: (1) aPprove the submissioni (21

approve the submission with nodifications; (3) disapprove the

subnission and direct Respondents to re-subrnit the document after

incorporating EPAts conrnentsl or (4) disapprove the submission'

40. In the event of apProval or approval with rnodifications

by EPA, Respondents shall proceed to

the plan, rePort, ol other item, as

take any action required bY

approved or rnodified bY EPA'

41. Upon receipt of a notice of disapproval or a request

for a nodification, Respondents shall, within fourteen (14) days

or such longer tine as specified by EPA in its notice of

disapproval or request for ruodification, correct the deficiencies

and resubnit the ,p}an, report, ol other iten in accordance with

EPAIs comment,s. Notwithstanding the notice of disapproval' or

approval with rnodifications' Respondents shall proceed, at the

.l
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direction of EPA, to talce all actioni'-rEquired by all non-

deficient portions of the subnissi'on'

42. If any submission is not approved by EPA' Respondents

' shalr be deened to be in vioration or tiis order.

- XIV. ETInTNGFRuENin Al'lfl FMF:RGEr{CV RETSETONSE

43. In the event of any action or occurrence during the

performance of the work required of Respondents in this order

which causes or threatens to cause a release and/or discharge of

oil or a solid or hazardous waste or a hazardous constituent'

which may present an innediate threat to public health or welfare

or the environment, Respondents shall innediately take all

appropriate action to prevent, abate, oE rninirnize the threat, and

sf,all iunediately notify EPA by telephone, followed by written

- 
- notification within twenty-four (241 hours of the verbal

notification. Respondents shall take such action in consultation

wittr EpA and in accordance with all applicable provisions of this

Order. In the event that, Respondents fail to take appropriate

response action as required by this Section, and EPA takes that

action instead, EpA reserves the right to bring an action againqt

Respondents for recovery of all costs incurred by EPA for all

response actions taken by EPA hereunder. This requirement is in

adclition to the requirenents set forth in the hergency Planning

and conmunity Right-to-Know Act, 42 U.S.C' SS 11001-11050'

44. Nothing in the preceding Paragraph shall be deemed to

linit any authority of the United States to take, direct, oE

order aII appropriate action to protect human health and the

L7
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environment or to prevent, abate, or minimize an actUa1 or

threatened release or discharge of oil or solid or hazardous-

waste or hazardous constituents on, dt, or from the site.

xv. oppoRIrtlNTTY TO COr{FrR.

45.nespondentsmay,withinseven.(7)daysafterthe

effective date of this order, request a conference with EPA to

discuss this order.

46.Thepurposeandscopeoftheconferenceshallbe

Iinited to issues involving the irnplenentation of the work

required by this order and the extent to which Respondents intend

to comply with this order. This conference shall not constitute

an evidentiary hearing, and shall not constitute a proceeding to

challenge this Order. Any such conference shall not give

Respondents a right to seek review of this order, oE to seek

resolution of potential liability, and no official stenographic

record of the conference shall be made. Respondents may appear

in person or by an attorney or other representative' at any

conference held pursuant to Respondentsr request hereunder'

47. Requests for a conference shall be made by telephone

followed by written confirnation rnailed by the following business

day to the EPA contact identif ied in Section )$II.

)ffI. CONFIDENTTAT. RUSINESS INT'ORUATTON

48. Respondents may assert a business confidentiality clain

covering all or part of the infomation submitted pursuant to

this Order. The inforrnation covered by such a clain will be

18



disclosed bY

specified in

EPA only to the extent qFA -Jcy the procedures

40 C.F.R. Part 2, Subpart B. Such a clain nay be

nade by placing on or attaching to the infomation, at the tine

it is subuitted to EpA, a cover sheet, "larnp"d 
or tlped legend or

other suitablg forn of notice enploying language such as rrtrade

secret, 'l trproprietary, Ir or ,tconpanf conf idential. rr Allegedly

confid,ential portions of othenryise non-confidential docunents

should -be clearly identified and may be submitted separately to

facilitate identification and handling by EPA. If confidential

treatment is sought only until a certain date or occurrence of a

certain event, the notice_should so state. If no such clain

accompanies the infor:mation when it is received by EPA' it nay be

made available to the public without further notice to

Respondents.

)ffII. NOTIFIEATION

49. All verbal notices and written docunents, including,

but not linited to, written notices, reports, plans, and

schedules, requested or required to be subrnitted to EPA pursuant

to this order shall be directed to:

John Delashnitr P.E.
RPCB/ARTD

U.S. Environmental Protection Agency
Region VII

726 Minnesota Avenue
Kansas CitY, Kansas 66101

(913) 55L-782L

.l
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XVIII.

50.If(i)theSite(oranyportionthereof),oE(ii)any
area that is to be used for access to the Slte, 01' (iii) property

where docurnenls required to be prepared or roaintained by this

Order are located, ot (iv) other property subject to or affected

by the clean-up, is owned in whole or in part by parties other

than those bound by this Order, Respondents shall obtain' or use

its best efforts to obtain, access agreements frorn the present

owner(s) within fifteen (15) days of the effective date of this

order. such agreements_shall provide access for EPA, its

contractors and oversight officials, the State of Kansas and its

- contractors, and Respondents .or Respondentsr authorized

representatives and contractors' and such agreements shall

specify that Respondents are not EPArs rePresentative with

respect to liability associated with activities undertaken

pursuant to this order. Respondents shall save and hold harmless

the united states and its officials, agents, enployees'

contractors, subcontractors, or rePresentatiVes fOr or fron any

and all claims or causes of action or other costs incurred by the

United States including, but not linited to, attorneyrs fees and

other expenses of litigation and settlement arising fron or on

account of acts or omissions of Respondents, their (or any of

their) trusteesr'officers, directors, enployees, agents'

contractors, subcontractors, and any persons acting on their

behalf or under their control, in carrying out activities

,
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pursuant to this order. copies of sg-ch-agreernents shall be

providedtoEPApriortoRespondents'initiationoffield
activities. Respondentsr best efforts shall include providi'ng

-reasonablecompensationtoanyowner.orpropertytowhichaccegs

is sought. I-f access agreements are not obtained within the tine

referenced above, Respondents sfrafl innediately notify EPA of its

failure to obtain access. subject to the united statesr non-

reviewable discretion, EPA nay use its 1e9a1 authorities to

obtain access for Respondents, DdY perform those response actions

with EpA contractors at the property in question, or may

teruinatetheorderifRespondentscannotobtainaccess

agreenents.}|owever,ifEPAperformssuchtasksoractivitieE
with contractors and does not.terminate the Order' Respondents

- shall perform all other activities not requiring access to that

property. Respondents shall integrate the results of any such

_ tasks undertaken by EPA into its reports and deliverables'

xlx.

5l.RespondentsshallallowEPAanditsauthorized

representatives and contractors to enter and freely move abOUt

allpropertyattheSiteandallotherareassubjecttoor
affected by the work under this Order or where documents required

to be prepared or maintained by this order are located' for the

purposes of inspe,cting conditions, activities, the results of

activities, reccrds, operating logs, and contracts related to the

site or Re6pondents and their representatives or contractors

pursuant to this Orderl reviewinq the progress of Respondents in

,f
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carrying out the tetms of this Orderl conducting tests as EPA or

its authorized representatives or contractors deeu necessaryi

using a camera, sound recording device or other docunentary tyPe

equipnent; and verifying the data subnitted to EPA by

Respondents. -Respondents shall allow EPA and its authorized

representatives io enter the Site, to.iirspect and copy all

records, fl,l,es, photographs, docunents, sanpling and monitoring

data, and other writings related to work undertaken in qqrrying

out this order. Nothing herein shall be interpreted aE liniting

or affecting EPAts right of entry or inspection authority under

Federal Iaw.

XK. RF:CORD PRESERVATION

- 52. Respondents sha}l, without regard to any document

retention policy to the contrary, preserve during the pendency of

this Order and for a mininun of ten (10) years after its

termination, all records and documents in its possession, custody

or control which relate in any way to oiI, solid and/or hazardous

waste, hazardous constituents and/or hazardous substances

generated, stored, treated or disposed of at the Slte' the

release or discharge, oE threatened release or discharge, of oil

or solid and/or hazardous waste and/or hazardous substances frou

the Site or work performed pursuant to this Order' After such

ten (10) year per,iod has lapsed, Respondents shall notify EPA at

Ieast ninety (90) days prior to the destruction of any such

document. Respondents shalL, ds directed by EPA, either provide

.t
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to EPA the documents or coPies

for an additional tine Period

of such- documents or retain then
I

specified bY EPA.

xxl. o'IFnR Cr.arus

5t: Nothing in_ this order shall constitute or be constnred

aa a release -fron any claim, cause-of action or demand at las or

-in equity against any person, firu, partnership, or corporation

for any liability it nay have arising out of or relating in any

way to the generation, storage, treatment, handlingt

transportation, release, discharge or disposal of any oil'

hazardous constituents, hazardous substances, solid or hazardOus

wagtes, pollutants, or contaminants found at, taken to, or taken

from the Site-

xxII. OI'IfEII ApPT,TCIFr.E LAWS

54. All actions required to be taken pursuant to thiE Order

shall be undertaken in ac_cordance with the requirements of all

applicable local, state and federal laws and regulations,

including, but not linited to, any pernitting.or licensing

requirements.

55. All reports, plans, specifications, and schedules

subuitted pursuant to this Order arer uPon approval by EPA'

incorporated into this Order. Any nonconpliance with such EPA-

approved reports, plans, specifications, ot schedules shall be

considered a failtrre to achieve compliance with the requirenents

of this order.

.l
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XNII. DEI,AY TN PERFORI{ANCE

56. Any delay in perfornance of this Order that, in EPArs

judgnent, is not properly justified by Respondents under the

ter:ms of this Paragraph shall be considered a violation of this

Order. eny delay in performance of this Order shall not affect

Respondentsr obligations to fully perfoi'n all requirenents of

this Order.

ST.RespondentsshallnotifyEPAofanydelayor
anticipated delay in perfor:ning any reqluirement of this Order'

Such notification shall be nade by telephone to EPArs Project

Manager within forty-eight (48) hours after Respondents first

knew or should have known that a delay night occur. Respondents

shall adopt-aII reasonable measures to avoid or minimize any such

delay-. within five (5) days after notifying EPA by telephone'

Respondents shall provide written notificati.on fully describing

tlre nature of the de}ay, any justification for delay, any reason

wtry Respondents should not be held strictly accountable for

failing to conply with any relevant requirenents of this Order'

the measures planned and taken to rnininize the de}ay, and a

schedule for inplenenting the neasures that will be taken to

nitigate the effect of the delay. Increased coEts or expenses

associated with inpleuentation of the activities called for in

this Order is not a justification for any delay in perforloance'

, 

"*,U. 
T'NTTED STATES NOT T.TABLN

58. The united states, by issuance of this order' asBumes

no liability for any injuries or danages to persons or proPerty

.l
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resulting from acts or ouissions by Fspondents r ot any of their

trusteeg,enployees'agents'representatives'successors'
assigns, contractors, oE consultants in carrying out any action

or actiyity pursuant to this order. - Neither EPA nor the united

Statesmaybe-deemedtobeapartytoanycontractenteredinto
byRespondentsoranyoftheirtrrrStees,euployeeg'agents'

succesgorE, assigns, contractors r ot consultants in carrying oUt

any action or activity pursuant to this order'

)o(\1. RFTTfRURSEWFNT OFr OVFTRSTGIIT rNn MoNTTORTNG RFSpONSF

CAETS

59. Respondents shall reinburse the united states for all

costs incurred by the united states in overseeing and nonitoring

ttre inpleuentation of the worl('required under this order'

- including, but not linited to: (1) the review or development of

plans, reports, and other itens pursuant to this orderi Ql the

ove.rsight,monitoring,andverificationofworkperformedby
Respondents pursuant to this order; (3) efforts to secure access

to any property to which access is reguired for the perfornance

oftheworkpursuanttothisorder;and(4)reviewand
cornpilation of cost docunentation to support oversight and

nonitoring cost dernands. The united states will send ReSpondents

a demand for palment of such costs which specifLes the

appropriate accolTar"l for palment and the date such palments are

due. Palment shall be rnade in the form of a certified check and

shall reference the site. The certified checlc(s) shall be made

rt
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payable to the

as approPriate,

account(s)designatedinthedemandandfomarded'

to:

EPA Hazardous Substance SuPerfund
Mel'l'on Banlc

Attn: SuPerfund Accounting
EPA Region VII

(ConPtroller Branch)
P.O. Box 360748M

Pittsburgh, PennsYlvania L525L

palment(s) shall be made within thirty (30) days of Respondentsl

receipt of demand for palment. A coPy of the check(s) and any

accompanying transnittat letter(s) shall be sent to ILene M'

Munk, Assistant Regional Counsel, U.S. Environmental Protection

Agency, Region vII, 725 Minnesota AVenue, Kansas clty, Kansas

65101.

60.Intheeventthatthepalmentsrequiredbythisorder

"r" 
,,ot tirnely roade, Respondents shall pay interest on the unpaid

balance at the rate established by the Department of the Treasurlz

pursuant to 31 U.S.C. S 37L7 and 4 c.F.R. S 102.13. Respondents

shall further pay: (1) a handling charge of fifteen dollars

(srs.OO),tobeassessedattheendofeachthirty(30)day
period during which a Palment due hereunder is late, and (2' a

sixpercent(6t)perannumpenaltycharge,tobeassessedif
Respondents have not paid in full within ninety (90) days after

the palnuent is due. Palments nade under this Paragraph shall be

in addition to su,9h other remedies or sanctions as are available

to the United States by virtue of Respondentsr failure to roake

tine1Y Palments under this Order'

26
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:--
XXVI. M{FORCTN{ENT,AND RFSERVATIONS

61. The united states reserves the right to bring an action

against Respondents pursuant to, auong other authorities, Section

LOToJCERCT'Ir42u.-s.c.S9607rand/orSectionT0O3ofRCRA'42

u.s.c. s 6973, for recovery of any response costs incurred by the

united states related to this order and not reinbursed by

Respondents. This reservation shall include, bUt shall not be

llnited to past costs, direct costs, indirect costs including but

not linited to, the costs of oversight and monitoring' as well as

accrued interest as provided in section 107(a) of CERCLA,

42 V.S.C. S 9607.

- 62. Notwithstanding any. other provision of this Order, gPA

reserves the right to perform its own studies, complete the work

(or any portion of the work) required by this order, and seek

reinbursement from Respondents for its costs, or seek any other

approPriate relief.
63. Nothing in this Order shall preclude EPA from taking

any additj.onal enforcement actions' including rnodification of

this Order or issuance of additional Orders, and/or additional

reEponse actions as EPA may deem necessary, or from requiring

Respondents in the future to perfor:n additional activities

pursuant'to RCRA, oE any other applicable law' Respondents shall

be tiable under section lo?(a) of GERCLA, 42 U.S.C. S 96O7(a)t

and Sectj.on 7003 of RCRA, 42 V.S.C. S 6973, for the costs of any

such additional actions.

27
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64. Notwithstanding any provision of this order, the united

states hereby reserves all of its inforrnation gathering'

inspection and all enforcement authorities and rights under RGRA'

and any other applicable statutes or regulations' The united

states enpres-sly reserves all rights it has to issue additional

orders or to take other action it deeni necessary or apPropriate

to address any other areas of the Site which the United Statee

deems a threat to human health or the environment.

65. Respondents shall be subject to civil penalties under

Section 7OO3 of RCRA, 42 U'S'C' S 6973' of not more than

95'OOO.OO for each day in which Respondents willfully violate or

fail or refuse to cornply with this order, without sufficient

cause

- 66. Nothing in this order shall constttute or be construed

aE a release from any claim, cause of action or denand at law or

in eguity against any person for any liability arising out of or

r6lating in anY waY to the site'

67. If a court issues an order that invalidates any

provision of this order or flnds that Respondents have sufflcient

cause not to cornply with one or more provisions of this order'

Respondents shall reuain bound to conply with all provisions of

this order not invalidated by such courtrs order'

. ADUINISTIU\TM RECORD

6g. upon request by EPA, Respondents shall subnit to EPA

any and all documents (in Respondentsr possession, ot in the

possession of Respondentsr agents), related to the selection of

28



the response action for possible inclusion in the adninistratlve

record file.

XI$III.

eg. Ttris order shall becone effective uPon receipt of this

order by Respondents, o! any of !hen. 
All tiroes for perfornance

of ordered activities shall be calculated frou this effective

date.

)O(IX. IEBUINAET9N

70. The provisions of the order shall remain in fUll force

and effect until all actjons required by this order, except for

the record preservation requirements of section xxl' have been

corupleted and EPA has notified.the Respondents, in writing' ttrat

the_ actions required by this order have been completed'

Respondents shall notify EPA in writing at such tine as it

believes that all such actions have been conpleted'

IT IS SO ORDERED:

o*oaerZ7 , Lss6

Regional Adninistrator
u:6: Environmental Protection

AgencY
Region VII

Assistant Regional Counsel.
U.s. Environmental Protection

AgencY
Region VII

b6-n:[s Grans ' P. E. '

,
I
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